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the touch of a non-Jew on wine has become permirred to the world even ro 
drink. Because your brother, Rabbi Samuel, ruled in rhe name of your 
[grand]father, our reacher Solomon, that the non-Jews in rhis time are con-
sidered like a one day old baby and you rule regarding a one day old baby 
like [rhe talmudic rabbi] Samuel who said that [a mere babe] does nor make 
yeyn nesek that would become prohibited even to drink.1°4 

Confronted by his nephew in this way, Jacob Tam vigorously deni·ed the 
lenient view, attributed it to an over-eager student, and assured Isaac of 
Dam pierre that he believed Rab's view to be correct. Yeyn nesek was prohib-
ited to drink. 

Isserles was well aware that all authorities accepted Jacob Tam's corrected 
opinion and he too accepted it, expecting others to do so as well. Yet ir was 
the rejected first opinion, the work of the mistaken student, rhat became 
the basis of Isserles's decision. Moravian Jews who drank the wine of non-
Jews, Isserles claimed-without any textual basis or even hearsay to this ef-
fect-must have been relying upon a tradition of their fathers that rhe first 
opinion of Jacob Tam was correct. Isserles thereby created a source upon 
which Moravian Jews could rely-even though it was a mistaken one and 
most likely unknown to most, if not all, Jews who drank non-kosher wine. 
Yet wirh this source to justify their behavior, drinkers of non-kosher wine 
were no longer deemed sinners but simply mistaken. If they took an oath, 
they could be trusted when they claimed that the wine they were delivering 
was kosher. 

Having "legally" solved the problem of yeyn nesek, Isserles had yet to ex-
plain the separate rabbinic ordinance against drinking stam yeynam. In large 
part, this had already been accomplished by the tosafists who had histori-
cized and explained that benefit from stam yeynam was prohibited only 
when there were many idol worshipers who performed libations. Bur when 
idolatrous libations do not exist, as was the case in twelfth-century France, 
it was enough for stam yeynam to be like the oil and bread of non-Jews that 
the rabbis prohibited to eat but allowed one to derive benefit from. 101 

Isserles suggested that Moravian Jews followed the tosafists and, since 
there was no fear of libation in contemporary times, considered stam yey-

104. Tosafot, B.T., 'Abodah zarah 57b. The issue of yeyn nesek often occupied the creative 
energies of the rosafists. See Soloveitchik, "Can Halakhic Texts Talk History)," pp. 152-96. 

105. This position was rejected by Asher ben Yehi'el (Bq?Sah 30a) and his son, Jacob 
(!ur, Yoreh de'ah 123). 
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nam to be like rhe bread of non-Jews. He proceeded to posit that due to a 
scarcity of potable fluids, Moravian Jews were able to draw an analogy be-
tween the bread of non-Jews, which the Jerusalem Talmud permitted peo-
ple to eat because of a food shortage, and stam yeynam. 106 Moravian Jews 
believed that because of need they could drink stam yeynam. 107 As for the 
necessity of a rabbinic conclave to allow the drinking of wine as occurred 
with respect to bread, Isserles, using the method of the tosafists, contended 
that perhaps the rabbis never made an ordinance prohibiting drinking stam 
yeynam when there was little else to drink. 108 

Well aware that his argument was weak at best and fearful of its ramifica-
tions, lsserles warned readers that he was only trying to find a possible al-
lowance for the actions of Moravian Jewry and that no one should rely on 
him. 

... And even more so in those places that do not have the cusrom to permit 
it [stam yeynam], for they have the truth in their hands that it is forbidden. It 
is forbidden [for them] to change and everyone who breaks through the 
fence, a "snake" (a play on a Hebrew acronym for various forms of rabbinic 
excommunication) of the rabbis will bite him since anyone who violates their 
words deserves death. 109 

In sum, Moravian Jews were mistaken in drinking stam yeynam. For 
practical purposes, however, Isserles was willing to assume that they were 
not disregarding the law, an assumption he substantiated according to the 
rules of the halakhic system with little or no regard for objective facts. 

Isserles was nor the only Polish rabbi of his day to deal with this prob-
lem. Solomon Luria also tried to find some allowance that would permit 

106. See J.T., 'Abodah zarah 2.9, 41d. 
107. Without doubt, there was a shortage of potable Au ids in sixteenth- century Europe. 

Safe drinking water was scarce although malt and heer were relatively "germfree" because of 
the care exercised co prevent souring during production. See Joseph Strayer, ed., Dictionary 
of rhe Middle Ages (New York: Scribner, I 982-1989), s.v. "Brewing," by Robert Multhauf. 
Even if the carefully selected water used in brewed liquids proved to be bacteriologically in-
fected, the heating and boiling (if hops were used) of the water before mashing and the alco-
hol produced during fermentation removed much of the danger of infection. The resulting 
drink was also quite resistant to the growth of bacteria (H. S. Corran, A History of Brewing 
[Newton Abbm: David and Charles, 1975], pp. 30, 35). lsserles, however, appears to have 
been quite willing to assume that malt roo was in short supply in Moravia. 

108. See 'Eduyyot 1.5. 
I 09. lsserlcs, Responsa, no. 124, p. 487. 
II 0. Also see Joshua Hoschel, Responsa, pt. I, Yoreh de'ah 16. 
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people to trust the kashrut claims of those who drank non-kosher wine. 110 

Unlike Isserles, Luria made no attempt to provide a legal basis-however 
flimsy-for drinking stam yeynam. Instead, he focused on trying to validate 
the oaths of those who drank such wine. Like Isserles, however, Luria was 
forced into an exegetically radical position to solve a practical problem. In 
the midst of a discussion of what type of sinners were acceptable as ritual 
slaughterers, Luria wrote, 

And the later authorities wrote that this is the law [concerning] whoever ne-
glects the bans of the congregation that made a ban that no one should ritu-
ally slaughter except the known slaughterer and someone disobeyed and 
slaughtered. His slaughtering [i.e., the meat] is prohibited because he is simi-
lar to someone who is suspect in this matter until he accepts repentance. 
However, it appears [that] whoever is suspect regarding nesek [i.e., he drinks 
stam yeynam] may testify regarding rhe wine if he takes an oath regarding it 
because he does not stand sworn from Sinai. He is lenient in stam yeynam 
which is only [a] rabbinic [decree]. In particular now, because of our great 
sins, the fence of Israel has been broken open in a number of places regarding 
stam yeynam, intentionally and unintentionally, until it has become as if it is 
permitted in the eyes of the masses. And someone who prevents [himself] 
from drinking it, they will think of him as haughty or stupid. And because of 
this we do not say that [those who drink ic] are suspect with regard to an 
oath. And so I ruled in practice only [I required] that they impress upon him 
well and explain the oath very well in order that there not be found false-
hood and deceir. 111 

The Mishnaic rule in such matters was quite specific: "Whoever is 
doubted regarding a matter may not judge or give testimony regarding it" 
(Bekorot 4.1 0). Those who drank stam yeynam should not have been al-
lowed to testify with respect to kosher wine for they had violated their 
Sinaitic oath to observe the commandments that, according to tradition, all 
Jews were sworn to at Mount Sinai. 

To rehabilitate the testimony of such people, Luria allowed them to take 
an oath that their wine was kosher. The problem was that violators of an 
oath, even a symbolic oath, invalidated their oaths in all matters. Luria's so-
lution was to explain that the oath taken by the Jewish people at Sinai was 

Ill. Luria, YSS, /fu!!in !.6. 

112. See B.T., Shebu'ot 2Ia, 22b, 23b. Rabbi Nissim ben Reuben Gerondi (B.T., 
Nedarim Sa) tried w limit the idea even funher by explaining that the Jews only swore co 
laws that were clearly stared in the Pentateuch and did nor require rabbinic inrerpretarion. 
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only ro observe biblical, not rabbinic, laws. 112 Since drinkers of stam yey-
nam "only" violated a rabbinic prohibition, they had not violated their 
Sinaitic oath. Therefore their declarations could be believed. 

Faced with a serious communal problem, Luria was willing to rely on the 
psychological impact that an explanation of the oath would have on the 
supplier of the wine. Luria believed that with clear knowledge of what he 
was swearing to God about, no one would dare lie. 

Despite their exegetical gymnastics, in the long term Luria and Isserles 
did not succeed in liberalizing the qualifications of kosher wine merchants. 
In the 1630s Joel Sirkes in Cracow as well as Jewish leaders in the Lvov re-
gion were certifying as "trustworthy in the making of kosher wine" individ-
uals who specifically bound themselves to rhe halakhah before rabbinic au-
thoriries. Since only such people were deemed reliable, importers of kosher 
wine rook these individuals with them on their trips to Hungary so that 
they would certify rhat the wine being made and brought to Poland was in-
deed kosher. 1 U Dealers themselves would not be believed. 

It is not surprising thar in the mid-sixreemh century rabbinic leniency-
assuming that all Jews could be trusted until it was known that they were 
sinners (/;ezqat kmhrut)-did not cominuc wirh regard ro stam yeynam; in 
certain regions the taboo associated with its consumption had begun to 

wither. 114 In a responsum Luria lamented that it was the "disgrace of the 
Ashkenazim" that they did not look askance at anyone who drank non-
kosher wine in a non-Jew's hotel. 115 Solomon ben Judah Leybush wrote 
that (presumably Polish) Jews had starred to ignore this prohibition despite 
the efforts of earlier legalists to guard against their doing so. 116 The prob-
lem was not unique to wine. By the late sixteemh century rabbis enjoined 

113. Sl>e'clot u-teshubor ge"onim hamiey, no. 13; Sirkes, Respon.rrl (new), no. 29, wrinen by 
Rabbi Menahem Ashkena2i of Ryman6w in 1636, and no. 30, wriccen by Sirkes's scudem, 
Yehttda' (Leb ben Jacob Kac2'). Also see Joshua 1-li:ischel, Rfsponsa, pc. 2, no. 26, wich respecc 
co a shipmem of wine from Auscria. 

114. lsserles himself believed char che praccice of believing Jews based on cheir hezqat 
kmhrut was nm in accord wich d1e le[[er of che law. See Moses lsserles, Seji:r darkey Mosheh 
ha-shalem me- Jur Yoreh de'ah (Sulzbach, 1692), no. 119.1. On kashrut see 

ta!rnudit, vol. 14, s.v. "hezqat kashrut," pp. 2o-27. 
115. Luria, Responsa, no. 72; see above, pp. 39-40. 
116. Solomon ben Judah Leybush, Re,ponsa, no. 139, p. 36. Solomon believed due un-

less chere was che pocemial for significam financial loss, jurim had w be srringenc in matters 
of stam yeynam w prevent any funher erosion in public observance. 
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rationale for their practice and help them make a living. 127 Yet Samuel of 
Przemysl's lenience may have contributed to future problems for the local 
rabbi in Rymanow, Menahem Ashkenazi. In 1636 Ashkenazi was faced 
with a case involving wine merchants who had taken loans from Polish no-
bles in order to travel to Hungary and produce kosher wine for local con-
sumption. During production, the wine was very likely touched by a non-
Jewish worker while he was removing a piece of wood that he had dropped 
into a barrel of the wine. 

Ashkenazi was asked to determine if the wine was still kosher. If he said 
it was not, the merchants would face severe financial loss. Ashkenazi, how-
ever, was hesitant to show lenience, for reasons that he spelled out in a letter 
in which he sought the advice of his teacher, Sirkes. 

... And I did not want to decide this matter ... in order not to be lenient in 
the eyes of the laity because they are not "sons of Torah" and they will come, 
God forbid, to break through an opening fenced in by the great rabbis who 
placed a ban here in the holy community on the drinker and dealer in stam 
yeynam and particularly since those who break through have multiplied and 
they drink [stam yeynam] in private although not in public and the custom of 
their fathers is in their hands and it is [therefore] difficult to separate them 
[from drinking stam yeynam]. And many who drank before the ban as they 
pleased are suspected today of drinking in private and even though they 
guard themselves today not to drink it in public, my heart tells me that they 
are suspect in this sin and therefore I did not want to teach them leniency 
here. And even though it is known to me and the rest of our nation that the 
man, Solomon Duqler, owner of the wine, is careful about the prohibition of 
drinking stam yeynam like one of the ordained and therefore it is a meritori-
ous act ... to say ... that the wine is permitted ... 128 

Ashkenazi knew that a means of permitting the wine could be found, 
and he knew the halakhic ideal was to be lenient. "We do not investigate 
carefully [medaqddeqin] yeyn nesek," stated Rabbi Judah in the Jerusalem 
Talmud. 129 Nevertheless, Ashkenazi feared the social ramifications of le-
nience. Because earlier bans against stam yeynam had not been taken seri-
ously, he worried that allowances would be abused. He was more concerned 
at this time with upholding tradition in the community, even if an upstand-
ing individual had to suffer severe financial hardship because of it. 

128. Sirkes, Responsa (new), no. 29. 
129. J.T., Sanhedrin 4.8, 22b. 
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Ultimately, Ashkenazi's fears about his community were dismissed by 
Sirkes, who wrote elsewhere regarding stam yeynam that "we are very lenient 
regarding it in this time" (i.e., legists were lenient in adjudicating such mat-
ters) .13° Joshua Hoschel observed that society (" ha-rabbim") did not nor-
mally ignore this prohibition. 131 Apparently, the problems of Rymanow, 
where dealing in stam yeynam was important for the the local Jewish econ-
omy, do not appear to have been common in mid-seventeenth century 

Poland. 
Thus there seems to have been no consensus in the matter. The law pro-

hibiting stam yeynam was central to Jewish life and self-definition in the Di-
aspora. Legists used the rules of the halakhic system to interpret the law and 
meet what they perceived to be the religious needs of their communities. 
When its observance was lax, the machinery of halakhah was engaged to 
foster greater piety. 132 When religious demands resulted in real economic 
and communal hardship, rare was the rabbi who would not attempt to rein-
terpret the halakhah. 

Unlike looking at women or Sabbath weddings in time of need, rabbis 
made no consistent attempt to find allowances for the consumption of stam 
yeynam nor did they suggest that it might be preferable that people disre-
gard the rabbinic law of stam yeynam inadvertently rather than do so know-
ingly-as the rabbis of the Talmud at times suggested with respect to other 
laws. 133 Isserles tried to expound a rationale for those Moravian Jews who 
drank non-kosher wine hut he never suggested that his argument-using a 
faulty source to solve a practical problem-he used as a precedent. Over the 
next generations Polish rabbis continued to confront the problem of Jews 
drinking non-kosher wine by being restrictive in their halakhic rulings with 
respect to stam yeynam. However, as in other areas of the halakhah, such 
severity tended to soften in the face of human suffering. 

130. She"elot u-teshubot ha-ge'onim batra'ey, no. 13; Sirkes, Responsa (new), no. 32. 
131. Joshua Hoschel, Responsa, pr. I, Yoreh de'ah 16. 
132. Jacob Karz, in "Hirhurim 'al ha-yal,as beyn dat le-kalkalah," Tarbiz 60 (1991): 

108-9, has argued that because maners of kashrut played such a central role in Jewish self-
definition they were much more resistant than other areas of Jewish law to economic pres-

sures. 
133. See B.T., Shabbat 148b. 
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