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994 SHOE-BILL 
thread.and with heated v.-axed thread was a comparatively simple Ru!Jber Shoes-~The manuf<~;cture of indiarubber galoshes,t sho~ 
task. The first important step in the more difficult problem of fishing boots, &c., forms an tmp"~rtant branch of the mdiarubber 
sewing together soles and tip!Jers by a machine \Vas taken in the industry, especially in America, whl';e rubber overshoes; colloquialiy 
United States by Lyman R ... Blake iri 1858. Blake's machin.e was" k!'own_ as "rubbers,'.':are exte.n~ivcly worn, and where_ fully IOOO 
ultimately perfected as the McKay sole-sewing machine-one of the dtfferent shapes and stzesare sa1d to be produced. So far back.as 
most' successful and lucrative inventions of modem times. Blake 1833 the Roxbury India Rubber Company was constitut;..rl to work 
s¢cured his first English patent in 1859, his invention . being thus -the discovery that indiarubber dissolved in turpentine anu mixed 
described: "This machine is a chain-stitch ~wing-machine. The with lampblack formed a varnish which gave a hard waterproof 
hooked nC!!dle. works through a rest or supponing surface of the· surface when applied to leather, but ~he process failed because the 

·upper Jl<lrt of along curved arm which projects 'Upwards from .the varnish melted .with heat and cracked with cold. This defect was 
table of the machine. This arm should have such a form as to be remedied by Charles Goodyear (1'8oo-r86o), who found that when 
capable of entering a shoe so as to carry the rest into the toe part sulphur was combined with the rubber' by the <!.ld of heatthe product 
-as well as any .other part of the interior of it; it carries at ·its front ("vulcanized rubber") was not only stronger but retained its 
end and directly under the rest a looper, which is· sup"t>orted within elastiCity· through a wide range of temperature.· His patent·, t-aken 
the end of the arm so as to be capable of ro.tating or partially rotating ol!t if! 1844! ·was the foundation of various American_ rubber indus~ 
round the needle;- while. the said needle may extend into an·q through tnes mcludmg that of. rubber boots· al)d shoes. Guttapercha has 
the eye of the; looper, such eye be_ing plii:ce? in the ~ath of the '!eedle. also been used instead of leather for. 'the outer soles of boots. · ''­
The thread. 1s led from a bobbm by SUitable gtitdes alt,mg .m the SHOE~BILL1 a hu,ge African. 'bird fr.om the White Nil_e, the 
curved arm, thence through a tension spring applif!d to the ar;n, 
and thence upwards through the· notch of the ·Iooper. .The needle Balaeniceps rex of ornithology, now regarded as a giant heron; 
carrier extends upwards with a cylindrical block which· can: be It was first brought tci Europe by' M. Parkyris and· described by' 
turned' round concentrically with it by means of a handle .. '_fhe J. Gollld'in the Zoological Proceediizgs (I8SI, pp. I, 2, pt nx:V·J 
feed wheel by wh:ch the shoe is moved along the curved arm during. 
the process of sewing is supported by a slider extending downwards 
from the block, and applied thereto so as to be capable of sliding Up 
and down therein. . The shoe is placed on the arm with the sole 
upwards. The feed wheel is made to rest on .the sole." Blake's 
original machine was very imperfect and was incapable of sewing 
round the toe of a shoe; hut a principal interest in it coming into 
the hands of Gordon McKay (182I-I903), he 'in conjunction with 
Blake effected most important improvements in the mechanism, 
and they jointly ·in 186o procured- t]nited States patents which 
secured .to them the monopoly of wholly machine-made boots and 
shoes for twenty,one years. ·On the outbreak of the Civil War in 
America a gi:eat demand arose for boots, and, there being simul­
taneously much labour withdrawn from the market, a profitable 
field was opened for the use of the machine, which was now capable 
of sewing a sole right round. Machines were leased out to manu­
facturers by the McKay Company at a royalty of from ~ to 3 cents 
on every pair of soles ·sewed, the machines themselves registering 
the work done. The income of the association from royalties in 
the United. States alone increased from· $38,746 in 1863·to $589,973 
in 1873, and continued to rise till the main patents expired in 1881, 
when there V.ere in use in the United States about 18oo Blake­
McKay machines sewing so,ooo,ooo pairs of boots and shoes yearly. 
The monopoly secured by the McKay Company barred fot' the 
time the progress of invention, but still many other sole-sewing 
·machines were patented. Amon~ the most important of these is 
the Goodyear welt machine-the first mechanism adapted for sewing 
soles on lasted boots and shoes. This machine originated in a 
patent obtained in 1862 in the United States by August Destory for 
a curved~needle machine for sewing outsoles to welts, put was not 
successful till taken in hand by Charles Goodyear, son of the well­
known inventor in indiarubber fabrics. This device was first applied 
in a machine for sewing turn .shoes. Later it was used in a machine 
which sewed with a chain-stitch from the channel of the insole 
through the welt and upper, and a little later still it was followed 
by the "rapid outsole lock-stitch machine," which united -the 
outsole to the welt with lock-stitching. Improvements have been 
coritiriually effected in the Goodyear system and numerous accessory 
mechanisms have been brought out, until there is now not a single 
operatiOn necessary in shoemaking, however insignificant, for which 
mach!nery has· not ~een dev!sed. In consequt;nce the range_ of 

. machmes employed m a moc....:ni shoe factory ts very extenstve, 
the various operations being highly specialized, and there being 
minute-subdivision of labour. Through the fundamental principles 
were not in all cases of American origin, American inventors were 
foremost in developing such machinery, and America took the lead 
in employing it to the supersession of handwork in shoemaking. 
When English makers, in about the seventh or eighth decade of 
the r9th century, were forced by the pressure of economic necessity 
to do the same, they found. that the suitable machinery was .. con­
trolled by American makers, from whom therefore they had to 
hire it on the payment of royalties and under stringent conditions 
which rendered it difficult for them to use machines of any other 

. maker, e_ven if ayailable, on _p_ain of _the whole plan~ being stripped 
from thetr factones. The Bnttsh Umted Shoe Machmery Company, 
the English branch of the United Shoe Machinery Company, of 
Boston, Mass., thus maintained a practical monopoly of the supply 
of shoemaking machinery in Great Britain. However, by the begin­
ning of the 20th century English makers began to assert them­
selves and to show that they could produce machines able to com­
pete effectively with those from America. The loosening of the 
American monopoly thus begun was aided by the Patent Act of 
1907, section 27 of which provided that a patent may be revoked if 
the article is not manufactured " to an adequate extent " in Great 
Britain (most of the shoe machinery in question having .been manu­
factured in America), while section 38 prohibits the insertion in a 
lease of conditions excluding the lessee from uslng articles or processes 
not supplied or owned by the lessor. 

After J. Woli in Trans. Zoo/. Soc. 

Shoe-Bill or Whale-headed Heron. 

as an abnormal peilcan. This view was disputed by Reinhardt 
(op. cit. r86o, p. 377), and wholly dispelled by W. K. Parkerin 
the Zoological Transactions (iv. pp. 269-351), though these two 
authors disagreed as to its affinities, the first placing it with the 
storks, the last assigning it to the herons. In singularity of 
aspect few birds surpass Balaeniceps, with its gaunt grey figure, 
some 5 ft. in height, its large head surmounted by a little curled 
tuft, the scowling expression of its eyes and. its huge bill in form 

1 The galosh or golosh was originally a wooden shoe or dog·, but 
later came to mean an overshoe (d. R. Holme, Arinoury, 1688: 
" Galloshios are false shooes, or covers for shooes ") .. The word is 
adapted from the French galochc, from Low Lat. galopediz!m, ·a 
wooden shoe, Gr. Kah07rOO<ov, shoemaker's last, from Kii.A.ov, wood, 
and ..-vii~, foot. · 
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iiM'.l' N? C"C, lC"n"l 1,C.l 1.::1 '5:l l'M'JO pK W"~CWI"l,_~ 
M1YC? i.::!'rt l'N .1":'l.::!J1 l?j)ip7 ,,CO 'JC Ji1M!l!l 
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ill i.:l ~ £),jj1 ,) ,,,ow i1~il ~)'1 £)11:J.V 

,, 1 :J m:l m !l,., nn ·~ '':J li,.,~ltJM il't~K., 
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that his father stated that the great advantage of the book is that it 
includes no intricate discussions, but rather "is entirely practical 
halachah." 18 .Similarly, rabbis who contributed letters of approval 
(lzaskamot) to the publication of the Mishnah Brurah also wrote that the 
book is designed to present "the clear law, the law that one should be 
instructed to follow,'' 19 that the author strived "to explain every detail of 
practical halachah,"20 and that he reconciled the difficulties of the Ahr­
onim ''so that the words of the Shu/han Aruch cohere properly, arranged 
to state the clear halachah in a true and unwavering manner. "21 It thus 
seems clear that we are not talking about a reluctance to issue resolute 
rulings. 

We may conclude, then, that soft stringency is not a state of no­
decision. Rather, it is a state of decision to leave the reader some degree 
of free choice between the normative options presented to him. Indeed, 
this is a special normative category. It breaks the normative dichotomy 
of obligation/prohibition, or "do/don't do," and establishes a norm of 
desirable bchavior-"one should do" or "it is preferable to do." The 
premise underlying this norm is that there are preferred behaviors that 
arc not complete duties and therefore cannot be imposed on the entire 
community, but which can be presented as a standard to which one 
should aspire. The individual can decide whether he wants to serve God 
on a higher level, and correspondingly take the higher standard upon 
himself, or whether he wants to suffice with the lower standard. Cer­
tainly, the language of soft stringency encourages the individual to 
accept the higher standard, or at least to aspire to do so. This is an 
approach that perceives two levels of halachic norms: a uniform norm 
that is equally obligatory for all Jews without exception, and a hierarchi­
cal norm that merely is suggested, designed for those who wish to serve 
God on a higher level. Those who do not aspire to this level or cannot 
achieve it can opt to reject the soft. stringency. Thus, the soft stringency 
as utilized by the Hafetz Hayim, in spite of being a form of stringency, 
ironically often creates an opening for leniency. 

Indirect support for this analysis can be found in the testimony of 
the Hafetz Hayim's son. R. Leib does not mention the soft stringency in 
particular, but he clearly hints that the very fact that his father displayed 
the leniency-stringency spectrum implies that he allowed for leniency. 
even in rulings that the average reader may mistake for stringencics: 

Many good people might think that :my father of blessed mem­
ory ruled stringently in every maHer m order to comply wuh all 
opinions and not bother himself. In reality, this was not the 



BROWN 

case. My father was stringent only for himself. but for others 
he was not at all stringent. He thoroughly researched every law. 
brought a variety of opinions (that were not mentioned by other 
authorities), and above all distinguished between l()rah obliga­
tions and rabbinic obligations. a11 in order to be lenient.~-

9 

Where the Hafetz Hayim wanted to rule the lenient option out. R. Lcib 
continues, he simply deleted it: 

Indeed. in several instances, he did not want to uproot the 
boundaries that had been set by previous authorities and that 
the people had adopted as custom. In such cases, even if \ve 
found other more lenient positions, he deleted them.:B 

We cannot deduce from this that in every case that the Hafetz Hayim 
cited an opposing view he saw it as an optional ruling. for we find many 
instances in which he cites such opinions and then rejects them reso­
lutely in his conclusive ruling. However, we can conclude that in any 
instance that he cited variances of opinjon without issuing a conclusive 
ruling. inc1uding instances where he utilized the soft stringency. his 
intent was to permit the lenient opinion. In this way. he hinted that the 
ruling was "open," thus allowing the individual to choose his path. 
There can he no douht that the Hafetz Hayim knew very well that many 
of his readers, who were not parts of the scholarly elite, would make sig­
nificant use of this openness, and he apparently allowed for it. 

Deliberate Vague11ess 

Whether he meant to or not. the Hafetz Hayim's approach expresses 
another important jurisprudential clement: It presupposes that a ruling 
does not necessarily have to be categorical. In fact. his frequent use of 
the pattern of soft stringency reflects a strong notion of the "open tex­
ture" (to usc H.L.A. Hart's term).24 or the "space of vagueness," that the 
text may have. Of course, every legal and halachic scholar knows that 
normative texts may contain such vagueness. but the Hafctz Hayim's 
phrasing expresses a readiness to create this vagueness delihcrately. The 
displaying of the options on the leniency-stringency spectrum without 
deciding between them is a de facto recognition of the legitimacy of 
such a fi.mnulation. 

Compared to many halachic authorities. the Hafetz Hayim 's 
approach is unique. Most of them sec their role in dissolving the vague­
ness as much as they can. through an intellectual process of interpreting 
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difference of opinion among the authorities, I clarified the 
practical conclusion of the Ahronim.42 

Note that the book does not address itself to rabbis and scholars who 
wish to learn and further their Torah knowledge, but to the common Jew 
who faces practical halachic questions in his everyday life. The final 
product is a book that enables him to know the roots of the halachic 
issue without having to open other books, and provides him with the 
final determination of the law. Another proof that the Mishnah Brurah 
was designed for the common Jew is that it not only brings the opinions 
of the various legal authorities, but also provides a literal explication of 
the words and an explanation of the content for every law in the Slzulhan 
Amch-clements that would not be necessary if the work were designed 
for scholars. The point that is alluded to in the book's introduction is 
elucidated by R. Leib. the Hafetz Hayim's son, in explicit comments 
that his father addressed to him: 

And thus he spoke: The Orah Hayim section of the Shu/han 
Aruclz is not addressed to legal authorities, with tfic exceptiOn 
of specitic laws such as the laws of Passover and the like. It is 
not the usual practice to come to a ra~binical authority to ask a 
question about the blessings ofbenctit (birkot ha-nehenin). and 
not even in the more severe Jaws of Sabbath. This sect1on of 
the S/wlhan Aruch belongs to common people. IndceJ, it ls 
enough for the common people to fulfill the precepts that arc 
directed to them, when resented In an accesstblc manner, but 
it is im ossiblc to overburden them to study the origms of t e 
issue, not to mention that not everyone is intellectually capa c 
~43 

R. Leib further recounts that "this issue gave him no rest," and it was 
this that motivated the Hafetz Hayim to write the Mishnah Bruralz. 
Later in this memoir, he mentions as an aside that his father's goal in 
this work was "to explain the Shu/han Amch so that everyone could 
have access to it."44 

This point should not be underestimated. In an age when the auton­
omy of the individual became a predominant modernist banner and 
thereby was conceived as a threat to tradition. the Haf'etz Hayim actu­
ally recognizes, to some degree, the individual's authority to make 
halachic decisions for himself, as long as he is equipped with basic tcx-


