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1226 The Literary Sources of Jewish Law 

D. Asheri's Reaction 

Criticism of Maimoriides' codificatory methodology continued after the 
time of Rabad and his contemporaries. Some of it even came from halakhic 
authorities who esteemed"··M.aimonides' work highly and made consider­
able use of it in their own wrltings.m 

The severest reaction-and the one having the greatest conse­
quence-came about a century later from one of the great halakhic codi­
fiers and commentators, Asheri (Asher b. Jehiel, also known as Rosh), the 
outstanding disciple of Meir of Rothenburg (Maharam). Mter the death of 
Maharam, Asheri became the leader of Ashkenazic Jewry and later settled 
in Spain, where he became one of the foremost halakhic authorities and 
leaders in that Jewish center as well. 132 

Asheri expressed his opposition to the Mishneh Torah in a case referred 
to him for review after it had been decided by another judge. 133 A judge 
named Mazli' ah had rendered a decision on a certain issue on the basis .of 
the Mishneh Torah. Asheri ruled that the decision was erroneous. By a close 
study of the Talmudic source for Maimonides' statement, Asheri established 
that Ma~li'al:_l had misunderstood Maimonides' meaning. Ma~li'al_l's failure 
to consult the Talmudic source moved Asheri to conclude his responsum 
with the following highly significant comment: 

Anyone who decide~ cases on the basis of the law set forth by Maimonides, 
of blessed memory, errs if he is not sufficiently expert in Gemara to be aware 
of Maimonides' sources. Such a judge renders decisions permitting what is 
forbidden and forbidding what is permitted. For he [Maimonides] did not 
follow the lead of other authors who adduced proofs for their opinions and 
provided source references to the Gemara that enable him [the reader] to 
grasp the underlying principle and arrive at the truth of the matter. Instead, 
he [Maimonides] wrote his book like one delivering a prophetic message 
from the Almighty, 134 providing neither reason nor proof. Thus, anyone read-

Joseph Caro in his commentary on the Mishneh Torah, entitled Kesef Mishneh (see infra p. 
1233). Remak.h's glosses on the Books ofMadda, Ahavah, and Zemanim were published with 
notes and explanations by S. Atlas, HUCA, 1956 and 1963 (facsimile ed., Jerusalem, 1969); 
and his glosses on the Books of Madda, Ahavah, Zemanim, Nashim, Kedushah, and Shofetim 
with notes by D.M. Schmiedl were published by J. Cohen, Jerusalem, 1970. 

131. See, e.g., Sefer Mi~ot Gadol by Moses of Couey; see also infra p. 1262 n. 112 and 
accompanying text. 

132. For further details concerning Asheri, see infra pp. 1251-1252. 
133. Resp. Asheri 31:9. 
134. See Rema's similar observation regarding the Shull}an Arukh, infra p. 1362. The 

observation there is with reference to Caro's method of decision making; here, it is with 
reference to stating the law without giving reasons or adducing proofs. 
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ing it {the Mishneh Torah] imagines that he understands it, but he really does 
not. For if he is not expert in Gemara, he cannot really and truly understand 
the subject, and he will err in the decisions he renders and the legal pro­
nouncements he makes. Let no one, therefore, rely upon his reading of his 
[Maimonides'] book to give judgment or make legal pronouncements unless 
he [also] finds support in the Gemara [for the law as stated by Maimonides]. 

Asheri added: 

I have heard an outstanding individual in Barcelona, who is an expert in 
three [Talmudic] Orders [Mo'ed, Nashim, and Nezikin], say: "I am amazed at 
people who have not learned Gemara but who read the books of Maimonides, 
of blessed memory, and on that basis adjudicate cases and give legal instruc­
tion, thinking that they understand what they have read. For I know from 
my experience that in [regard to] the three Orders that I have studied, I 
understand what I read in his books; but in his books on the laws of Kodashim 

and Zera 'im I do not understand a thing, and I am convinced that for those 
people this is the case with regard to all his books." 

Asheri thus categorically rejected Maimonides' main objective. Ac­
cording to Asheri, the function of a halakhic code is not, as Maimonides 
thought, to be the sole work that needs to be consulted in determining the 
law and in rendering decisions; relying solely on such a book for these 
purposes is likely to lead to misunderstanding of what has been written in 
categorical and monolithic form. 135 According to Asheri, the aim of a codi­
ficatory work is not to be a self-sufficient source; it is rather to be used in 
connection with the Talmudic sources of the laws it seeks to summarize. 
Only by keeping close to the sources of a legal rule can one arrive at the 
true meaning of the rule stated in the code. 136 

135. See also Resp. Asheri 43:12 regarding decision making on the basis of the book 
Sefer Mizvot Katan (see infra pp. 1263-1265): 

Woe unto those who undertake to render decisions on the basis of books and com­
pendia of great scholars without themselves knowing either Mishnah or Gemara! For 
sometimes the scribe may erroneously write "liability" when he means "exemption" 
or write "prohibited" when he means "permitted," or because of their deficient 
knowledge they fail to understand fully what the authors have written and so they 
fall into error. 

Asheri here added another argument: that the scribe or copyist may have made a mistake. 
The same concern had previously been expressed by those who asked Ri Migash about 
decision making on the basis of the books of the geonim, but Ri Migash did not address the 
point in his reply; see supra p. 1181 n. 3. 

136. In several places, Asheri added that not only ought one not render decisions on 
the basis of a code because it may mislead the reader, but an opinion stated without attri­
bution of source or supporting Talmudic citations is entitled to less weight than an opinion 
based on proofs adduced from the Talmud. See, e.g., Resp. Asheri 94:5: 

It seems to me that since Rabbenu Isaac Alfasi, the Tosafist Rabbenu Isaac the Elder, 
and Rabad, of blessed memory, all cited clear and well-known authority for their 
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himself. Even the arrangement of Piskei ha-Rosh, which follows the order of 
the tractates of the Talmud, and its statement of the law in conjunction with 
discussion of the relevant Talmudic passages, made it difficult for a student 
or judge to find what he was looking for. 173 All these factors intensified the 
need for a code that would meet the yet unfulfilled requirements. 

In his introductions to the various parts of the Turim, Jacob b. Asher 
explained the factors that motivated him to compose this code. The Intro­
duction to one ofthe four turim, Yoreh De'ah (which is similar to the Intro­
duction to another of the turim, Ora]J. lfayyim), states: 

Since we are already a _long time in exile, legal analysis has deteriorated, 
opinions have proliferated, and conflicts of authority abound. There is no 
longer any clear and undisputed law, so that many wander about to seek the 
word of the Lord but cannot find it. 174 Therefore, my ideas and thoughts 
stirred me to consider the statements ... and understand the books and the 
words of their authors ... and I determined to compose a work on the subject 
of religious law and all the other matters needed at this time. 175 

Although Jacob b. Asher described the halakhic and historical back­
ground of his work in his introductions to the parts dealing with ritual law 
and the laws of benedictions, prayer, and festivals, his description was much 
more thorough in the parts of his work covering the field of mishpat ivri, 

173. Jacob b. Asher, perhaps out of respect for his father, did not mention this factor 
as a reason for writing his book, but it is stated in Falk's Introduction to Serna, supra n. 170. 
Falk, pointing out that Asheri followed the sequence of the Talmud and discussed the mean­
ing of the Talmudic passages, stated: 

[Not everybody] can be an expert in the entire Talmud ... and can locate where the 
various legal rules may be found. In order to correct that state of affairs, his son arose 
... and saw that Asheri's words were pleasing ... to enlighten [his readers], but that 
for the reason above stated, they needed a better form if this generation was to benefit 
from them .... He [Jacob b. Asher] wrote in it [Sefer ha-Turim] all the laws in the 
order of the halakhot [i.e., logically arranged by subject] ... in the fashion of Mai­
monides ... in clear and concise language. He began each chapter with a quotation 
from the source [of the law] in the Gemara, and followed with a brief explanation so 
that the reader might easily understand it. He also included references to the conflict­
ing opinions with regard to the law in question. 
174. After Amos 8:12 ("Men shall wander from sea to sea and from north to east to 

seek the word of the Lord, but they shall not find it"). Cf Tosefta Eduyyot l: 1; and see supra 
p. 1067. 

175. The Introduction continues: 
Then, I reflected: "Behold, is it not experience that tells and years which give wisdom? 
You are young and have neither knowledge nor skill .... Therefore, give up your ideas 
lest you be embarrassed in your latter days by what you did in your youth!" But I 
answered and said, "I will arise and do it no matter what, because the work is for [the 
sake of] Heaven. I will seek help from Him and He will be my eyes; He will open my 
ears to hear and my mouth to speak clearly, and He will bring my ideas to fruition, 
and I will rejoice with all my heart." 
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particularly the area of civil law. Thus, his Introduction to Tur Hoshen Mish­
.£&.(which deals with civil law) states: 

Blessed be the Lord, God oflsrael, wp.o has chosen us from among all peoples 
and given us the true Torah and just and perfect laws .... He commanded us 
in the matter of [civil] law: "If a case is too baffling for you to decide ... ,"176 

[which means] that if one person disagrees with others, they must go to the 
judge at the time and he will declare the law to them, so that the Torah will 
not become like two Torahs, one saying one thing and the other saying the 
opposite, but rather one Torah and one law for all of us .... 

The Sanhedrin sat, and from it went forth Torah and law for all Israel; 
for it is by the merit of doing justice according to the law of the Torah that the 
Divine Presence rests on Israel. In addition [to the Sanhedrin], there were 
two courts of twenty-three members each in the Temple-one at the entrance 
to the [Temple] courtyard and the other at the entrance to the Temple Mount; 
and there were 481 other courts in Jerusalem, in addition to innumerable 
courts in all the other towns. 177 

I, Jacob, son of Rabbi Asher, of blessed memory, saw that because of 
our manifold sins, the Temple was destroyed and all these [courts] disap­
peared . . . and there is no just judge and no longer anyone to assure that 
necessary corrections are made. . . . Every man does as he deems fit .... 
Therefore, the law has become distorted. There are_ those who seek the law 
on a matter but receive no illumination because their intelligence is inade­
quate [i.e., they have difficulty in finding and understanding the law]. There 
are others on whom the light of the law does shine, but who deliberately 
darken it because they fear that the weight of the law is against them. These 
say, "I will select the law in the matter from one of the writers on the Hala­
khah, which I will pronounce [as the correct position] and it will be good for 
me. 'My rod' (makli) will tell me the law." 178 Therefore, I bestirred myself and 
decided to compose a book on the civil law. 

Jacob b. Asher thus indicated how the lack of a binding code of Jewish 
law was a much more acute problem in the "legal" parts of the Halakhah, 

176. Deuteronomy 17:8. For discussion of the significance of this verse in halakhic 
jurisprudence, see supra pp. 266-267. 

177. See TB Sanhedrin 88b, and cf Tosefta I;Ia~gah 2:9 and S. Lieberman, Tosefta ki­
Feshutah, pp. 1297ff. See also supra p. 1063. Identification of the source for the author's 
enumeration of 481 courts in Jerusalem requires further study. 

178. The allusion is to Hosea 4:12, "My people ... consults its stick/Its rod (maklo) 
directs it," and a play on words is intended: make! means "rod," and mekel means "one who 
is lenient in his ruling." The same phraseology appeared earlier in Resp. Rashba, I, #253 
("And he who relies upon one who rules leniently (ha-mekel) in matters of Torah commits 
a transgression and is one of those of whom it is said ... , 'His rod directs him"'). Similar 
statements appear in Resp. Asheri 108: ll ("Know that the French in our land have relaxed 
their practice in regard to usury, and their rod directs them") and Resp. Zikhron Yehudah 
#49 ("He wanted to accept [the law] from those who permit and not from those who forbid, 
for his rod directs him"). 

i' 
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In his introdu~tions, Jacob b. Asher tells how he set about to achieve 
these two goals. One passage states: 

I decided to write a book of laws after the fashion of Piskei ha-Rosh, by my 
father, of blessed memory, which are based on the foundation laid by the 
great Rabbi Isaac Alfasi, of blessed memory, who minutely examined and 
sifted the Talmud and revealed all its mysteries. In the few places where his 
opinion does not agree with that of other authors such as Maimonides, I 
present their opinions and that of my father Asheri, together with his [Ash­
eri's] ruling, so that the reader may quickly find [lit. "run through it"] and 
act in accordance with what is to be found there, not deviating from it to the 
right or to the left. 181 

Another passage adds: 182 

I do not intend to include protracted proofs, but to set down183 the law as it 
has been authoritatively declared; when there are differing opinions, I will 
set them forth and then state my father's conclusion. 

Jacob b. Asher thus took the rulings of Alfasi as his basis for determining 
the law; and when Maimonides or others-who include an array of impor­
tant German, French, and Spanish authorities-disagreed with Alfasi, the 
Turim discusses the varying opinions and generally follows the decision of 
the author's father. 184 This is not just an expression of filial piety, but an 
expression of the principle of hilkheta ke-vatra'ei, i.e., that the law is in ac­
cordance with the views of the later authorities. 185 As far as Jacob b. Asher 
was concerned, his father was the latest authority, whose decision was 
therefore definitive and binding. The adoption of the principle of hilkheta 
ke-vatra'ei with regard to Asheri was particularly appropriate in that he, as 
the leader of Ashkenazic Jewry and, later, one of the leading authorities in 
Spain, had considered a substantial portion of the opinions of the halakhic 

181. Continuation of Introduction to Tur I:IM; an allusion to Deuteronomy 17:ll 
regarding rulings of the Sanhedrin ("You must not deviate from the verdict that they an­
nounce to you either to the right or to the left"). 

182. Introductions to Tur YD and OI:I. 
183. Introduction to Tur Of:l reads: lehavi, "to bring." 
184. There ate exceptional cases in which he explicitly disagreed with his father; see 

infra n. 192. 
185. For detailed discussion of this principle, seesupra pp. 267-271,983-986. See also 

Resp. Elzjah Mizrahi #66 (ed. Jerusalem, p. 223b): 
R. Asher's [Asheri's] rulings are most important in all matters because he came last 
and saw all the rulings of the geonim, sifted them well, and then ruled as he did. This 
most certainly applies when the [author of the] Turim, who was the most recent 
authority, agrees with him. Thus, it is fitting to follow such rulings. 
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